Consultation Protocol—Aamjiwnaang

1.

Preamble

The Aamjiwnaang First Nation, formerly known as the Sarnia Indian Reserve 45 or Chippewas of
Sarnia First Nation, is a First Nations community of about 1000 Anishinabek people residing on
reserve land along the shores of the St. Clair River near Sarnia, Ontario. The reserve land is the
result of Treaties 27 ½ and 29 that were negotiated with the Crown in the 1820’s. These
treaties of the “Huron Tract” offered some compensation to the First Nation for the land
surrendered, established reserves, and form the basis for Aamjiwnaang First Nation’s treaty
rights.
Though the reserve is the current location of the Anishinabek people of Aamjiwnaang, the
traditional territory that Aamjiwnaang’s ancestors inhabited covers much of south western
Ontario and the Great Lakes Region, including significant territory in what is now Michigan. It is
a habitat for distinctive flora and fauna and is known for its main waterway, the St. Clair River.
Aamjiwnaang First Nation and its ancestors have been living, hunting and fishing in this territory
since time immemorial. The people of Aamjiwnaang First Nation therefore assert aboriginal
rights throughout this region.
Aamjiwnaang’s environment is unique and as Anishinabek people they are given the
responsibility as caretakers of Mother Earth. Aamjiwnaang’s reserve lands are now bordered by
significant industrial and petro-chemical developments, and there are significant concerns
about the short and long term impacts of the presence and growth of these industries.
Environmental remediation activities are carried out by Aamjiwnaang in response to concerns
about the land, water, air, animals and people situated within Aamjiwnaang’s territory and in
an effort to continue to preserve the traditional ways of the community. Efforts to protect and
restore the natural environment are, however, not limited to efforts which involve its own
residents. The First Nation is also actively engaged in applying its own high standards of
environmental concern and management to a range of external issues, including proposed
project activities by Industries and Government in the traditional territory.

2.

Guiding Principles:

Aamjiwnaang First Nation understands the following basic principles to be a key part of any
consultation and accommodation discussion.
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j.

The Guidelines listed in this document are the minimum requirements for
consultation and accommodation and are the expectations of Aamjiwnaang with
respect to consultation and accommodation.
Aamjiwnaang has inherent treaty rights and aboriginal rights as well as a traditional
territory and must be consulted with on any project that will or might have an
impact on these rights.
All parties must recognize that the duty to consult and accommodate with
Aamjiwnaang rests with the Crown (Federal and Provincial Governments) and that
all authority for decision-making and approvals will remain on a government-togovernment basis.
All proponents must commit to satisfying all environmental regulations and to seek
best practice solutions and to use best available technology as regards any
environmental concerns on any project within Aamjiwnaang’s traditional territory.
Aamjiwnaang must be made aware of any real or potential risks to health and safety,
and every measure should be provided to avoid impacting the health of the
Aamjiwnaang people.
Proponents, the Crown, and the First Nation will approach meetings in good faith,
with respect, and with a desire to be flexible and seek a fair agreement for all
parties.
Proponents, in their desire to complete projects in a reasonable time frame, should
seek to satisfy all relevant federal and provincial guidelines and legislation for the
project.
Consultations and negotiations should be held with full disclosure that includes, but
should not be limited to, detailed project reports, details about regulations and fees
that relate to the property or development in question, and any information given
also to the Crown to satisfy regulatory measures.
All consultation and negotiation should be free of all coercion (including financial
and time constraints), and should begin as soon as possible to ensure First Nations
are included before irreversible decisions are made.
That all parties recognize that consultation is an on-going process that spans the life
of a project through construction, operation, and decommissioning. Therefore, any
agreements resulting from this process should allow for the possibility of
renegotiation if the circumstances surrounding the agreement change.
Decisions should be made by consensus wherever possible. There must be a
willingness to provide accommodation for the reasonable concerns of Aamjiwnaang
before the project proceeds.

k.

Nothing in this document shall offer any justification for taking away or superseding
treaty and/or aboriginal rights within the meaning of Section 25 and 35 of the
Constitution Act, 1982 or the duty to consult and accommodate.
Nothing in this document shall be considered an endorsement by Aamjiwnaang of
any current legislation, regulations, policies, procedures, or practices of the Crown
or proponents in Aamjiwnaang’s traditional territory where Aamjiwnaang has no
meaningful role in their development or administration, or do not reflect the
reconciliation of the relationship between the Crown and Aamjiwnaang.
Nothing in this protocol implies consent or approval of any past, existing, new, or
ongoing activities within Aamjiwnaang’s traditional territory.

l.

m.

3.

Definitions:

Aamjiwnaang First Nation: Means the aboriginal people within the meaning of section 35 of
the Constitution Act, 1982, which is a First Nation, and a Band pursuant to the Indian Act. The
First Nation is formerly known as the Chippewas of Sarnia. The First Nation’s reserve is located
near Sarnia, Ontario and is un-ceded land.
Aamjiwnaang Rights (Aboriginal Rights): Aamjiwnaang members have Aboriginal rights within
the meaning of Section 25 and 35 of the Constitution Act, 1982 which are collective and not
individual. The rights belong to the community and arise from presence, occupation and
practice on the land prior to European contact. These rights continue to exist unless modified or
extinguished by treaty.
Aamjiwnaang Title (Aboriginal Title): is a common law property interest in land. Aboriginal title
arises from occupation of Canada by Aboriginal peoples prior to the Royal Proclamation of
1763. Aboriginal title is a collective right to land held by all members of an Aboriginal nation.
Accommodation: An amicable agreement achieved by consultation between two or more
parties to deal with concerns and to avoid irreparable harm or to minimize the effects of
infringement by seeking compromise in an attempt to harmonize any conflicting interests.
Activity: Any legislation, regulation, policy, procedure, plan, tenure, grant, license, permit,
restriction, amendment, approval, authorization, transfer, transaction, operation, or other
activity, which may have an impact on Aamjiwnaang’s Aboriginal Title or other Aboriginal
Rights.
Consultation: A deliberation, in good faith, on a matter involving two or more parties having
concern for the consideration of a First Nation’s wishes in planning and acting; with a mutual
goal of arriving at an agreeable decision prior to any undertaking by any party.

Crown: Her Majesty in right of Canada and Her Majesty in right of Ontario and their respective
governments and agencies.
Information: Refers to materials that can be disclosed in accordance with applicable law
Impact: Any adverse effect that any activity may cause to the Environment within
Aamjiwnaang’s traditional territory or the health of Aamjiwnaang or any of its members or any
Aamjiwnaang right.
Proponent: A person, including corporations, which may include the Crown, who proposes a
project to be implemented that may affect Aamjiwnaang interests.
Reserve: Refers to the un-ceded land near Sarnia, ON that was set aside under Treaty 27 ½ and
29 for the Sarnia band, now known as Aamjiwnaang First Nation and formerly known as the
Chippewas of Sarnia.
Traditional Territory: The Traditional Territory of Aamjiwnaang is not confined to its reserve
boundaries, but rather to the area of past occupation and land use. For this purposes of this
consultation protocol, the Traditional territory of the Aamjiwnaang First Nation stretches along
the shores of Lake Huron, north to Goderich, east to Stratford and south to Point Pelee.

4.

Consultation principles

The Crown must initiate consultation at the earliest stage in the decision-making process before
decisions are made that infringe on Aamjiwnaang title or rights, and without Aamjiwnaang first
having to raise questions about the proposed activity. Consultation must occur at all stages of
any proposed activity that potentially impact on asserted or recognized rights of Aamjiwnaang,
including legal or policy changes, strategic planning, scientific or technical decision making,
operational decisions, environmental assessments, impact assessments, approvals which may
lead to a permit, license, lease, or change in land status, and any amendment to any such
decisions.
The consultation process, while involving non-crown proponents, shall have an ongoing
government-to-government relationship based on the recognition and affirmation of the
aboriginal and treaty rights and aboriginal title of the people of Aamjiwnaang. The concerns,
interests, and ideas of Aamjiwnaang must be integrated into the decisions or developments
that impact their territory, rights, or title.
Consultation with Aamjiwnaang must be separate and distinct from consultation with other
interest groups.

The Crown or its designate shall provide all necessary financial or other resources required by
Aamjiwnaang in order to effectively participate in all aspects of the consultation.
All discussions must be undertaken in good faith, and all alternative options must be available,
including a “no-activity” option if the impacts of the decision or development are expected to
cause undue infringement on Aamjiwnaang’s rights, title, or people.
Aamjiwnaang must be prioritized in any strategic level decisions, before operational decisions
are undertaken. Resources and time must be provided to Aamjiwnaang in order to conduct the
necessary studies or reviews to better understand the potential impacts or infringements that
may occur as the result of an activity.

5.

Anticipated Outcomes:

It is the desired hope that all consultations will result in fair and mutually beneficial meetings
that are conducted in good faith, without prejudice, and designed to incorporate Aamjiwnaang
into the decision making process. It is further expected that the Crown and Proponents must
accommodate and/or mitigate any activity that may infringe on Aamjiwnaang’s Aboriginal title,
rights, or interests.
Common types of Accommodation include, but are not limited to:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Modification of the project, including scope, scale, or technology changes
Employment
Joint Ventures
Co-management of resources
Joint land use planning
Training
Limiting resource extraction and harvesting
Conservation measures
Hunting access
Environmental protections and ongoing monitoring
Alternate land arrangements
Relocation
Alterative food source compensation
Equity in companies
Preferential contracts for services
Community-use buildings
Financial compensation
Compensatory damages for past infringements or impacts

•

Other arrangements

6.

Responsibilities of Each Party
6.1

Crown

The Crown is responsible to:
•
•
•
•
•

Respect and uphold the treaty and aboriginal rights enshrined in the Constitution
Act, 1982 related to First Nations.
Consult with and seek accommodate for Aamjiwnaang whenever there is an activity
that may or will impact the treaty and aboriginal rights of the community.
Work with Aamjiwnaang on a government-to-government basis.
Uphold the honour of the Crown.
Consider and give reasonable consideration to Aamjiwnaang rights and interests.

6.2

Proponent(s)

The Proponent is responsible to:
•
•
•
•
•
•

Recognize that Aamjiwnaang is a level of government that seeks to uphold the treaty
and aboriginal rights held by Aamjiwnaang community members.
Ensure that good faith consultation and flexibility guide relations with the
Aamjiwnaang community with an aim to seeking mutually beneficial solutions.
Recognize that an activity cannot be permitted within Aamjiwnaang’s traditional
territory without consultation and accommodation with Aamjiwnaang.
Recognize that the duty to consult rests with the crown and that any decision or
agreement reached must ultimately be made on a government to government basis.
Provide contact persons and all information in a timely manner to ensure that good
communication is the cornerstone of effective and transparent consultation.
Provide adequate details and information about the project and any associated
timelines or project schedules.

6.3

Aamjiwnaang

Aamjiwnaang is responsible to:
•
•
•

Provide information to Proponents and the Crown when asked related to the
Aboriginal Rights and Treaty Rights asserted on or near the activity under discussion.
Provide contact person(s) for whom inquiries could be made regarding the status
and execution of the consultation process of Aamjiwnaang.
Represent the views of community members at all times.

•
•
•
•

7.

Make a reasonable effort to provide Aamjiwnaang members with adequate notice of
all major projects and time allowances for comments.
Monitor compliance by all parties of the consultation and accommodation process.
Operate in good faith and with a desire to seek mutually beneficial outcomes
wherever possible.
Provide information and guidance in order to ensure that activities are undertaken
with consideration of the land-use principles and potential impact on sites of
cultural, spiritual, or heritage interest.

Funding and Capacity to meet Consultation Needs:

The Crown is responsible for providing funding and capacity to enable First Nations and
Proponents to hold meaningful discussions about activities and for both parties to understand
the issues at stake. This funding is critical for the consultation process in order to proceed
without delays.
Proponents must recognize that the Aamjiwnaang First Nation often does not have the internal
capacity or resources necessary to meet all consultation goals without outside funding.
Proponents must recognize that Aamjiwnaang does not receive adequate resources to
undertake all consultation requests received. Proponents may be asked to provide capacity for
various portions of the consultation process.
Consultation needs are often extensive, including:
•
•
•
•
•
•

Hiring Aamjiwnaang members to review and meet with proponents.
Hiring outside experts or staff to provide critical analysis.
Completion of third-party reviews of Environmental Assessment documents or Legal
agreements.
Travel, accommodation, and other honoraria.
Administrative costs.
Other costs.

The necessity of consultation and accommodation and the lack of capacity of Aamjiwnaang
requires proponents to meet many of the capacity and consultation costs associated with the
process to ensure the meeting of deadlines and deliverables in a timely manner. Costs may also
rise or decrease depending on the size, scope, and community involvement necessary to hold
adequate and good faith consultations. Proposed budgets will be developed and shared with
the proponent throughout the process.

8.

General Consultation and Accommodation Steps

The following outlines the general process of consulting and accommodating Aamjiwnaang.
1. Initial Contact: Notice of a proposed project or decision is made to Aamjiwnaang. Any
notice must be submitted to the Chief, the Council, and the Health and Environment
Committee. Proponents must submit adequate information and details about the
proposed activity including:
1. The appropriate contact person and his or her contact information
2. Reference maps of the proposed project site or area
3. Information about the activity and potential impacts in plain language
format, including potential impact on resources and land
4. Information on the anticipated economic impact on Aamjiwnaang
and on surrounding communities
5. The timeframe or activity schedule with critical dates identified
6. Information about the potential impacts on treaty or aboriginal rights
2. Information Sharing: Following an internal review, a response will be sent to the
proponent, indicating the next steps and the appropriate contact person at
Aamjiwnaang. This will likely take one of three forms:
1. More information is required from the proponent or the Crown to
adequately assess the proposal
2. At this time Aamjiwnaang is not interested in entering into a full
consultation process, however the proponent should continue to
inform Aamjiwnaang throughout the process, especially if there are
any changes in scope or expected impact.
3. Aamjiwnaang is considering entering into a full consultation process
and requires more information and capacity.
3. Pre-Consultation: If the response is to consider entering a full consultation process,
the Proponent will be asked to provide more information and attend meetings.
Details of the process, budget, and information required will be discussed. This stage
in the process will lead to one of three responses
1. More information is required from the proponent or the Crown to
determine whether there are potential or real impacts on
constitutional rights or title issues.
2. At this time Aamjiwnaang is not interested in entering into a full
consultation process, however the proponent should continue to

inform Aamjiwnaang throughout the process, especially if there are
any changes in scope or expected impact.
3. Aamjiwnaang requires the proponent or Crown to enter a full
consultation process.
4. Consultation: If the response following pre-consultation is 3, the proponent may be
asked to sign a consultation agreement or memorandum of understanding. This
agreement will identify the process and requirements to complete the consultation
and accommodation process, and may include:
1. A request for more information, including plain language summaries
2. A request to participate in meetings with Chief and Council, the
Health and Environment Committee, the community as a whole, or
other groups as required.
3. A request for capacity to undertake the necessary review of the
proposal, including expert legal, technical, or other advice
4. A request to undertake more studies, or to expand on existing
studies.
Following the consultation process, an internal analysis of the potential or real
impacts will be undertaken. The results of this analysis will determine whether there
is a need to progress to the next step, accommodation and mitigation.
5. Accommodation and Mitigation: Following the further studies and analysis
undertaken in step 4, Aamjiwnaang will negotiate with the proponent or Crown to
determine the requirement to develop mitigation strategies or accommodations for
the potential or real impacts.
6. Reconciliation: Following the end of the consultation process, Aamjiwnaang will
provide a response to the Crown and proponent indicating that the consultation
process has been completed, and whether the interests and rights of Aamjiwnaang
have been accommodated. The response may include agreeing to the proposal as
described, agreeing to the proposal with conditions and accommodations, agreeing
to abandon or postpone the proposed project, or no agreement.

9.

Dispute Resolution

In order to avoid resorting to the court system, if at any point throughout the consultation
process the parties feel that an agreement cannot be reached they may opt to pursue a dispute
resolution process.

Any dispute resolution process must be:
•
•
•

conducted in a manner where Aamjiwnaang has equal decision making power;
conducted in an impartial and mutually acceptable manner; and
conducted in a timely manner.

The process of consultation shall cease for the duration of a dispute resolution process.
The Crown, Aamjiwnaang, and the Proponent must be parties to any dispute resolution
process.
If the parties required in a dispute resolution by subsection 15.4 deem it appropriate they may
agree to grant standing to any Aamjiwnaang Member or party in a dispute resolution.
A third party may receive standing in a dispute resolution.
A dispute resolution process may be sought where the end result of the consultation process is
‘no agreement.’

10.

Existing Activities Affecting and Impacting Aamjiwnaang

The Crown must work with Aamjiwnaang to review past decisions about activities undertaken
in Aamjiwnaang’s traditional territory and reserve lands that were made without honourable
consultation and accommodation and continue to affect and impact Aamjiwnaang in the
present.
The Crown or Third Parties must inform Aamjiwnaang about existing activities undertaken by
the proponent or Crown in the traditional territory or reserve lands of Aamjiwnaang when
proposing any new activities or changes to existing uses.

11.

Review and Amendment

Aamjiwnaang shall review this policy regularly on at least an annual basis.
Ongoing consultations are not affected by this policy that began before the signing date unless
agreed upon by all parties.
This agreement was approved on June 22, 2010 . The First Nation reserves the right to
establish new procedures, fees, or consultation measures at any time.

